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S.Prestley Blake founded the company, sold it decades ago and bought shares 

again as it hit the skids several years ago.  
 
Donald N. Smith bought the firm, took it public in 1997 and remains its chairman.  
 
Both own about 10 percent of Friendly Ice Cream Corp. in Wilbraham.  
 
The two men are likely to face off in Hampden County Superior Court as early as 

year's end in a case that is laying open the inner workings of local institution Friendly and 
could set a precedent in Massachusetts' newly revamped business corporation law.  
 

Friendly co-founder Blake has waged an escalating battle against top officials at 
the company, especially Smith, who was chief executive of the company until 2003.  

 
Blake, who is now 91, filed a lawsuit on behalf of shareholders in 2003. In this 

type of lawsuit, called a shareholder derivative suit, Blake sued Smith and others, seeking 
to force them to return money to Friendly Ice Cream Corp.  

 
His initial complaint was that another restaurant company controlled by Smith 

was over-charging Friendly for use of corporate planes and that the planes were used for 
Smith's personal benefit. Blake's new amended complaint, filed last week, alleges that 
Smith and companies he controlled siphoned money from Friendly in a number of ways, 
including as part of deals to buy food jointly.  

 
Blake's cause got a significant boost from a ruling late last month that kept the 

case alive and expanded its scope. The ruling also raised questions about the 
independence and effectiveness of a majority of the company's directors.  

 
Friendly Ice Cream Corp. has 500 restaurants and sells ice cream through 

supermarkets as well. The company has struggled to be profitable in recent months. 
Friendly stock closed Friday at $8.42, up 22 cents, on the American Stock Exchange.  

 



Blake's motivation in filing suit on behalf of shareholders is clear.  
 
"My brother and I founded the company 71 years ago. I hate to see somebody 

mistreat my baby," he said.  
 
In a statement Friday, the company said the suit has no basis and only hurts the 

company.  
 
"Mr. Blake's litigation is an enormous, costly, and frankly mean-spirited fight 

with Friendly's Board of Directors. Mr. Blake's drive to 'win at all costs' has 
overshadowed any rational examination of the facts," the statement said in part.  

 
Smith has denied wrongdoing, and company directors have rejected criticism that 

they were unduly influenced by Smith. Directors are reviewing their options to appeal.  
 
The 51-page ruling by Hampden Superior Court Judge John A. Agostini rejected 

an effort by a committee of Friendly's directors to have the case dismissed. By law, a 
special committee of independent members of the board of directors can usually have a 
shareholder lawsuit dismissed if it investigates the allegations and decides the suit is not 
in the best interest of the company.  

 
The ruling has the potential to be a legal landmark and seems likely to be 

appealed, according to experts in business law.  
 
The ruling's central point, that Friendly Ice Cream directors were not truly 

independent of Smith and did not properly review Blake's allegations, is topical in an era 
of corporate misconduct scandals .  

 
One professor said he was surprised the special committee's effort to dismiss the 

lawsuit was denied, since such committees have broad latitude to end shareholder actions. 
Eric J. Gouvin, associate dean for academic affairs and professor at Western New 
England College School of Law in Springfield, said the case could be appealed.  

 
He said Agostini's finding that only one of Friendly's five directors was 

independent was a surprise. "I'm not sure the standard that's been set in this opinion is 
achievable," he said.  

 
An appeal could focus on several aspects of the case, he said. "Some of the 

language in the ruling is a little charged," Gouvin said.  
 
Joseph Franco, a law professor at Suffolk University and director of its business 

law and financial services concentration, said the case could reach the Massachusetts 
Supreme Judicial Court.  

 
"This could be a harbinger of a new judicial attitude in the wake of scandals like 

Tyco and Enron," he said.  



 
He said the ruling appears to go further than others in setting a high standard for 

indepenence of directors, but at the same time many of the facts appear to support that 
position.  

 
The case's origins lie in the changes of ownership at Wilbraham-based Friendly 

Ice Cream Corp., founded in 1935 by Blake and his brother Curtis.  
 
The two brothers have stopped speaking due to the friction caused by the suit.  
 
The restaurant company, which was publicly held for a time, was sold in 1979 to 

Hershey Food Corp. In 1988 it was purchased by The Restaurant Co., a Tennessee-based 
investment group led by Smith.  

 
Smith took Friendly Ice Cream public in 1997. Blake bought shares and now 

owns just under 10 percent of the firm's stock .  
 
Smith owns slightly more shares than Blake.  
 
In 2002, Blake began questioning management about the use of corporate 

airplanes leased by the company. His attention was focused on an $8 million Learjet that 
was shared by The Restaurant Co. and Friendly Ice Cream.  

 
Friendly paid about half the total costs of leasing and operating the Learjet, a total 

of more than $2 million, although its use of the plane declined from 33 to 4 percent 
between 1999 and 2002.  

 
Friendly agreed to pay up to $900,000 to end its airplane-sharing with The 

Restaurant Co., although the judge wrote that there was no evidence of a formal 
agreement to split the airplane costs.  

 
Blake said in the complaint that the principal users of the Learjet were Smith and 

his family and that Friendly Ice Cream paid for personal trips. Smith reimbursed Friendly 
$50,000 for his personal airplane use late last year following a review.  

 
Blake submitted a request for a review of the circumstances of the plane to the 

company, which Friendly rejected.  
 
Friendly created two special committees of independent members of the board of 

directors to review Blake's expanding charges, and the second committee sought to 
formally dismiss the lawsuit.  

 
Blake's expanded complaint is against Smith, The Restaurant Co. and two 

affiliates and three current and one former director. Friendly Ice Cream is named as a 
party to the suit, but any judgement could financially benefit the firm.  

 



In his new complaint, Blake states that there was a pattern in which Friendly Ice 
Cream overpaid for costs shared with The Restaurant Co. The effect was beneficial to 
Smith, who was a minority shareholder of Friendly's, but a 70 percent owner of The 
Restaurant Co., Blake said.  

 
The Restaurant Co. was sold in September for an estimated $245 million, Blake 

said.  
 
The key question before Judge Agostini was whether a special committee of the 

board could simply dismiss the case.  
 
Business law gives wide latitude to company directors, especially outside or 

independent directors, to make business decisions, especially through a special committee 
composed exclusively of director without personal or financial ties to management.  

 
A new version of the business law took effect two years ago and has not been 

tested often in court, lawyers said.  
 
The new law was designed to give greater guidance to courts and more 

predictability for corporations, said Franco. The Massachusetts law was intended to strike 
a middle path between giving companies the power to dismiss the derivative shareholder 
claims and preserving the rights of shareholders to reverse management decisions, Franco 
said.  

 
Judge Agostini found the outside directors - those who did not work for Friendly - 

were ignorant of important aspects of Friendly's business. One of the directors, former 
Baystate Health Chief Executive Michael J. Daly, was on both special committees.  

 
Daly, in a telephone interview, flatly rejected the court's conclusion.  
 
"We don't understand how he could have ever reached those opinions. ... I think 

it's been a very effective board," said Daly, who is the former chairman and currently a 
director of BHS Insurance Co. Ltd., a firm associated with Baystate Health.  

 
Daly and the other directors came in for pointed remarks in the ruling.  
 
Agostini found that Daly was a respected health industry executive who on the 

surface was independent of management and the chairman. But the judge ruled that Daly 
was "passive, largely non-responsive" in deciding some matters, and "remained oblivious 
and failed to apprise himself of reasonably available material facts regarding the 
transactions in question."  

 
In particular, the judge noted that Daly and other directors repeatedly said they 

had no reason to doubt top managers of Friendly Ice Cream who said the airplane 
contracts and other cost-sharing arrangements with The Restaurant Co. were legitimate.  

 



Agostini concluded that a special committee consisting of Daly and Perry Odak, a 
natural food market executive, was not properly established, and that Daly should not 
have been on the committee because he lacked true independence on the matter.  

 
The ruling also found other problems, including a conclusion that both special 

committee's investigations of Blake's claims was not thorough or careful enough.  
 
In court documents Daly and fellow directors Burton Manning and Steven Ezzes 

insisted they had done their jobs, and pointed to the fact that the second special litigation 
committee, or SLC, hired its own lawyer and a financial investigator to review the Blake 
claims.  

 
In footnotes to his ruling, the judge said the small size of the board of directors 

may have contributed to its performance.  
 
"The relatively small size of the board and the interdependent functions of its 

committee may lend some credence to Blake's theory of structural bias ... and perhaps 
could explain the peculiar pattern of ignorance (or wall of silence) manifested by 
Manning, Daly and Ezzes in their depositions taken prior to the SLC's formation," the 
judge wrote.  

 
Ben Branch, a professor of business at the Isenberg School of Management at the 

University of Massachusetts in Amherst, said it is natural for directors to be close to top 
managers and board chairs.  

 
"This board was not out of the mainstream by being pretty accepting of 

management's ideas and defending management," Branch said.  
 
The board members should have probably investigated the allegations more 

seriously once the matter progressed, he said. Branch said the board may have lacked 
enough prominent, outside directors for more independence.  

 
Whether the ruling stands, and whether the allegations are proven at trial, the 

court case will cost both parties. The company has said it has spent more than $2 million 
in legal costs in recent months.  

 
Blake is asking the court to order Smith and his affiliated companies to pay the 

court costs of both Friendly Ice Cream and Blake. Blake has said his court costs total 
more than $1 million.  

 
Daly said the costs to the company could go beyond money. "This is taking the 

attention of management away from the business," he said.  
 
Blake's lawyer said his client is not opposed to settling the case, but said any 

settlement would have to meet "high standards." Daly said the two sides are continually 
in contact.  



 
Even if Smith and the directors win the case, it could have an adverse effect on 

the company, observers said.  
 
"Even if they were to go to trial and win, they might spend too much time on 

this," said WNEC's Gouvin.  
 
Blake said his hope is to recover court costs, but that the painful exercise is 

needed to set things right at Friendly's.  
 
"When you get a bad disease, the medicine is bitter, bitter, bitter," he said.  
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